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Happy Spring!          May 2013 
 
TO OUR ESTATE PLANNING, TRUST, AND CHARITABLE CLIENTS ~ 
 
Update for 2013 – Gift, Estate, and Generation Skipping Transfer (GST) Tax Exemptions 
have been increased and made “permanent” (meaning that the current law has no expiration 
date and will be effective until Congress decides to change the rules again).  These changes 
provide you with more options for gift and estate tax planning, but also require you to clarify 
priorities and consider your willingness to handle administrative tasks and meet deadlines. 
 
Four major tax benefits in the American Taxpayer Relief Act of 2012 are summarized below: 
 
•   Amount exempt from gift and estate tax and generation skipping transfer (GST) tax is $5.25  
    million in 2013 ($5 million adjusted upward for inflation). 
 
•   Maximum tax rate on gift, estate, and generation skipping transfers increased to 40% in 2013. 
 
•   Surviving spouse continues to be able to claim any gift or estate tax exemption unused by the  
    deceased spouse under the portability rules made “permanent” in 2013. 
 
•   Carryover basis rule for lifetime gifts and the stepped-up basis rule for estates are “permanent.”  
 
Gift, Estate, and GST Tax Rates and Exemptions 
 2009 2010 2011 2012 2013 
Maximum Gift 
Tax Rate 

45% 35%  35% 35% 40% 

Maximum Estate 
Tax Rate 

45% 35% 35% 35% 40% 

GST Tax Rate 45% 0% 35% 35% 40% 
Annual Gift Tax 
Exclusion 

$13,000 $13,000 $13,000 $13,000 $14,000 

Gift Tax 
Exemption 

$1,000,000 $1,000,000 $5,000,000 $5,120,000 $5,250,0001 

Estate Tax 
Exemption 

$3,500,000 $5,000,000 $5,000,000 $5,120,000 $5,250,0001 

Portability  No No Yes Yes Yes 
GST Exemption $3,500,000 $5,000,000 $5,000,000 $5,120,000 $5,250,0001 
1=$5 million adjusted for inflation. 
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PORTABILITY OFFERS SPOUSES GIFT AND ESTATE TAX PLANNING OPTIONS  
 
The American Taxpayer Relief Act, effective as of January 1, 2013, makes “permanent” an option 
for estate planning that first appeared in 2011, portability.  Portability allows a surviving spouse to 
use the deceased spouse’s unused exemption from federal estate tax.  Using 2013 exemption 
amounts, a married couple today can make gifts of up to $10.5 million free of gift or estate tax. 
 
With the increase in exemptions and with portability, 2013 is a great year for married couples to 
review their existing plans to see if they still achieve their family’s main tax-related objectives. 
 
The good news is that your existing plans may continue to work just fine.  But you may find that 
portability allows you to simplify your existing trust or take advantage of new planning 
opportunities.  The portability rules are detailed and complex.  If you’d like more detailed 
information, please go to our website, www.fmwlaw.com.  Contact us if you’d like us to review your 
existing estate plans in detail and make specific recommendations for your family. 
 
► What Is Your Main Estate Planning Tax Goal? 
 
Portability allows married couples to ask themselves which tax (capital gains tax or estate tax) they 
would like to minimize for their beneficiaries.  Under the stepped-up basis rule, all community 
property of both spouses and the deceased spouse’s separate property get a new basis at the date of 
death value when the first spouse dies.  However, only assets in the surviving spouse’s estate get a 
second new basis when that spouse dies. 
 
 ► Minimizing estate tax:  Unified Credit Trust 
 
Traditionally, estate planning for married couples focused on reducing the taxable estates of both 
spouses by creating an irrevocable Unified Credit Trust (or Bypass Trust) at the death of the first 
spouse.  The survivor is the lifetime beneficiary of this trust (children could also be included), but 
trust assets would not be subject to estate tax at the survivor’s death, even if they appreciated.   
 
Upon the death of the second spouse, assets in the Unified Credit Trust do not receive a stepped-up 
basis for capital gains tax purposes.  As a result, assets in the Unified Credit Trust that appreciated 
since the first death may result in capital gains tax to be paid upon the sale of those assets. 
 
The estate tax rate, currently 40%, is almost double that of the long-term capital gains tax rate, 
currently 23.8% for the top bracket, including the 3.8% Medicare tax for earners above a certain 
threshold.  So, if reducing estate tax is your most important goal, funding a Unified Credit Trust 
makes sense, even if your beneficiaries pay some capital gains tax later. 
 
 ► Minimizing capital gains tax:  Portability 
 
For spouses that are unlikely to have taxable estates, but do have assets likely to appreciate 
significantly, such as a house in the Bay Area, minimizing capital gains tax may be their primary 
goal—after all, their estates are not likely to pay estate tax, but the beneficiaries may be selling 
assets that have appreciated significantly.  If spouses have assets likely to appreciate but not exceed 
their combined exemptions, portability is another way to use both spouses’ exemptions while 
minimizing capital gains tax at the second death.   
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A plan based on portability leaves the deceased spouse’s assets to the survivor, either outright or in 
a trust that qualifies for the marital deduction.  The survivor files an estate tax return and elects 
portability to claim the estate tax exemption not used by the deceased spouse.  When the survivor 
dies, all of the family’s assets are in the survivor’s estate, and get a stepped-up basis.   
 
Portability is an attractive option, but there are risks:  (1) Portability is not automatic; it requires that 
the survivor file an estate tax return within 9 months of the first spouse’s death, or file a request for 
an automatic 6 month extension.  If you miss the deadline, it’s too late.  (2) Filing an estate tax 
return takes time, effort, and expense.  (3) If a surviving spouse remarries, he or she will lose the 
first spouse’s unused exemption.  (4) If assets appreciate more than expected after the first spouse 
dies, or if the estate tax exemption is reduced, estate tax could still be due when the survivor dies.   
 
► Provide Flexibility After Death 
 
Congress could change the gift and estate tax laws in the future, so it’s wise to provide flexibility in 
your estate planning documents.  After one spouse dies, the survivor has the option of accepting 
gifts or “disclaiming” (refusing to accept) all or part of the gifts.  By including alternatives for 
disclaimed gifts in your estate planning documents, you can let the survivor take another look at the 
assets and estate tax exemptions, and then decide whether it makes sense to accept the gifts as 
described, or allow an alternative to take effect.  CAUTION:  The survivor must sign a written 
disclaimer within 9 months after the other spouse’s death. 
 
ESTATE PLANNING RECOMMENDATIONS FOR 2013 
 
► Make tax-free gifts.  The annual exclusion from federal gift tax increased to $14,000 in 2013.  
Gifts for tuition and medical expenses in unlimited amounts are also tax free, but only if you make 
the payment directly to the educational institution or health care provider. 

 
► Use your gift tax exemption for lifetime gifts.  The $5.25 million exemption may be used for 
gifts during lifetime or at death.  If you made gifts up to $5.12 million in 2012, consider making 
additional gifts of $130,000 in 2013. 
 
► Create trusts for children or grandchildren.  Trusts are able to keep assets protected from 
profligate spenders, creditors or spouses, and additional estate taxes. 
 
6 STEPS TO TAKE WHEN AGING OR HEALTH IS DECLINING 
 
While you are still able to make decisions, the following steps will make things easier for you and 
those who help you if you become incapacitated: 
 
► Sign a new Durable Power of Attorney.  Banks and others are reluctant to accept an old 

document.  Consider using a document that becomes effective immediately. 
 
► Sign an Advance Health Care Directive naming agents to make health care decisions for 

you.  Discuss your wishes with the persons named as agents and your doctor, and sign 
Physician Orders for Life-Sustaining Treatment (POLST), or Emergency Medical Services 
Prehospital Do Not Resuscitate (DNR) forms if appropriate. 
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► Add a co-Trustee to serve with you, or consider resigning as Trustee of your trust. 
 
► Update the list of assets on Exhibit A of your trust.  Check to be sure your assets are in 

the name of your trust.  Look at the title shown on statements for bank and investment 
accounts, stock certificates, partnerships, and deeds.  Transfer assets to the trust now. 

 
► Check beneficiaries of IRAs, retirement plans, and life insurance policies. 
 
► Review your estate planning documents.  Have there been any changes in your assets, 

your beneficiaries, persons named as your successor Trustees or executors?  Be sure your 
original documents can be found.  Contact us if you have any questions, want to make 
changes, or for a detailed review of the effect of the increased exemptions for estate tax and 
generation skipping tax or changes in California law on your existing documents. 

 
MORE IDEAS FOR 2013 
 
► Sign a Limited Durable Power of Attorney to care for your children.  This authorizes 
grandparents or others to make decisions and get medical care for your children while you are 
traveling or unavailable. 
 
► Update your estate plan for the digital age.  Increasingly, our online passwords and accounts 
hold important financial and personal information that our families will need someday.  The persons 
named as your Agents, successor Trustees, or executors will need access to your online information 
and accounts if you become incapacitated or after you die.  To start on your Digital Inventory, go to 
our website at www.fmwlaw.com, for a list of steps or to download a blank Digital Inventory form.  
Store the Digital Inventory with your other estate planning documents and review it once a year, for 
example, when you prepare your taxes. 
  
► Avoid lottery scams and other requests to send money overseas.  If you, or someone else you 
know, get a call, letter, or email telling you that you’ve won a foreign lottery, and just need to send 
a ‘small’ amount of money to claim your prize, or provide personal bank account information, do 
not respond and do not send anything!  Likewise, if you get a call or email from a family member 
on a trip asking for emergency money to return home, do not respond and do not send anything!  
It’s most likely a scam, and responding will generate more attempts. 
 
► Sign up for our new quarterly electronic newsletter.  Please let us know if you’d like to 
receive a quarterly electronic newsletter with tax and estate planning updates by sending us an email 
requesting an electronic newsletter subscription at info@fmwlaw.com. (Also, if you’re happy with 
the work we do, please “like” us on Facebook!) 
 
► As always, please let us know if your address, phone number, or email changes. 
 

Federal Tax Notice:  To comply with Treasury Regulations, we inform you that any tax advice 

contained in this newsletter is not intended or written to be used, and cannot be used, by any 

person or entity for the purpose of (i) avoiding tax-related penalties that may be imposed under 

the Internal Revenue Code, or (ii) promoting, marketing, or recommending to another party any 

tax-related matter addressed in this newsletter.  


